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Limits on the National Security Agency

A front-burner issue for all Americans is how far government should or can reach using national security as a justification for various activities.

A federal district court judge in Detroit, Anne Taylor Diggs, has shut down the
National Security Agency’s surreptitious surveillance program that allowed secret gov-
ernment monitoring of emails and phone calls in the Bush administration’s battle on
terror. Conservative authors have branded her as a political heretic, leaving the
impression that she is a card-carrying liberal hell bent on handcuffing the forces of
good in its battle with Al Qaeda. Whether you accept this position or believe that
she is discharging the oath of office she took to uphold the constitution, Judge
Diggs has succeeded in forcing the debate over the President’s exercise of execu-
tive authority to eventually reach the level where true Constitutional discourse
belongs, the Supreme Court.

President Bush and Attorney General Gonzalez have accused the judge of dilut-
ing the efforts to flush out terror operatives. Democratic leadership hailed the deci-
sion which ruled in favor of an action brought by the ACLU citing privacy and sep-
aration of powers issues.

Shortly after 9/11, America was prepared to accept any ini-
tiative by the Bush administration to combat the horror visit-
ed on New York. We blindly followed a President who
appeared to emerge with strength and conviction as a true
leader. With the debacle over WMD's and Bush's plummeting
popularity and credibility, are we so quick now to accept the
administration’s claims that such unfettered powers are need-
ed to allow immediate reaction to perceived terror threats?
The ACLU argued successfully that the 1978 Foreign Intelli-
gence Surveillance Act provided an immediate means to
obtain secret search warrants to address suspected terrorist
activity.

What particularly offended Judge Diggs was the chilling
notion that counsel appointed to represent those suspected of
terror ties, were, themselves, the objects of unregulated surreptitious surveillance. Her analysis exalts the
Constitution framers’ notion that a free, democratic society can only maintain itself if we honor the con-
cept of the separation of powers. Her analysis does not eriticize an agenda that advances the need to root
out terror through any lawful means. She decries the right of an elected President to begin to exercise
the type of unrestrained and unchecked authority that is the hallmark of despotism.

What Most Offended forces of the conservative right was the audacity of a mere judge noting, “There
are no hereditary kings in America,” and that all Presidential power derives from and therefore is sub-
servient to the Constitution. Republicans have claimed the decision is partisan in its underbelly, point-
ing out that Taylor is a Carter appointee. News accounts that followed praised or derided the ruling,
reflecting more the politics of the authors rather than a scholarly assessment of Judge Driggs’ analysis.

How do we balance our time-tested devotion to the concept of individual liberty and the rights
embodied within the First Amendment guarantees of free speech? The protection of the Fourth Amend-
ment prohibiting warrantless searches extends to all manner of electronic surveillance. It was the concept
that the King of England possessed such unfettered power that lead the Framers to add the Fourth
Amendment to our Bill of Rights.

Law enforcement has adapted to the insistence of Congress and the courts that this constitutional
mandate is a paramount civil liberty protecting our privacy from unwarranted government intrusion.
Courts have carved out exceptions to the warrant requirement when there are clear exigencies involved.
Police obtain search warrants at all hours, and never fail to find a judge to review and issue a warrant
when immediately needed in an active investigation.

The foreign intelligence act goes even farther in permitting secret warrants, but the rub is this, there
is an objective third party prior review of the demand for such a warrant, extending, even to this spy sce-
nario the protection the Fourth Amendment has created. So, when those card carrying ACLU types said,
“We just can't blindly follow you anymore, W.” the judge listened.

Attacking Judge Diggs’ scholarship doesn't help focus the debate. In a free and open society, a con-
cept she clearly finds paramount, the question of whether the Constitution grants such untrammeled
power to the President should be the subject of open debate. Let the President make his case to the
proper authority, that his Constitutional grant of executive authority trumps the dictates of the Fourth
Amendment. Throughout the last 50 years, the Supreme Court has attempted to define the limits of
such authority in the many cases that have challenged the legality of warrantless searches and seizures.
The limits on such searches have been constantly shifting as the composition of the Supreme Court
changes with new appointments. As the case winds its way to the Supreme Court, remember that it was
established by the Constitution to serve as a check & balance on the power of Congress and the Pres~
ident to act outside the law.

No, Judge Anne Taylor Diggs has not handed AL Qaeda a victory. What she has done is set the
framework for a public debate, the cornerstone of a free, democratic society. After all, isn't that what the
NSA is supposed to protect?
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As CEO of Strang Hayes /Investigative Management Group, a leading internation-
al security ¢ Iting company, | have wi d the growing concern our country faces
in protecting our families, co-workers and property from harm. I have worked with the
U.S. Justice Department for over ten years, co-headed the New York State Anti-Ter-

rorist Commission, and currently serve as a co-chair with New York State Assembly-
man James Tedisco of the task force Unified Against the Challenges of Terrorism
(UA.CT).

The recent decision by Federal Judge Anne Taylor Diggs reflects the difficul-
ty in balancing individual rights and allowing our government the means to pro-
tect and maintain those democratic liberties that keep us safe. Her decision

reflects the checks and balances in our system of government and demonstrates that

it is the responsibility of the judicial branch to interpret the law and adhere to
wesm  the Constitution. The 4th an protects our civil liberties from unwar-
ranted government intrusion. Our judicial system has inter-
preted this protection to allow certain exceptions when our
civil liberties are curtailed. In addition, Congress has also
created laws to allow for specific instances when government
can intrude our privacy. Although the current issue, focuses
on the legality of the current administration's surveillance
program. The big picture should evaluate the success of our
efforts on the war on terror and we should focus on solutions
that allow our government the means to continue to protect
and thwart forces that would seck to do us harm. Our gov-
ernment has conceived a strategy that focuses on three fac-
tors: intelligence, enforcement, and physical security.

Intelligence is built in relevant information that is gained
through wiretaps, email intercepts; interviews, infiltration and
surveillance. This must be accomplished domestically and
istration has sought methods to ensure that this information is shared
from local police department to law enforcement agencies at the federal level - from top to bortom.

Enforcement acts in conjunction with and based on relevant intelligence. In order to achieve better
enforcement we have increased the investigative powers of law enforcement agencies through the Parri-
ot Act. In addition, various government bureaucracies responsible for security and military functions
were reorganized. The Department of Homeland Security (DHS) was created to coordinate *homeland
security” efforts in the largest reorganization of the U.S. federal government since the consolidation of
the armed forces into the Department of Defense. These statutory and administrative steps were
achieved by the legislative and executive branches working together.

The third prong is security. Security has been strengthened through the consolidation and creation of
DHS. We are attempting ways to monitor and control access to our borders. And we will continue on
solutions for port security and transportation.

This is a crucial time and crossroad in our country's history. The current administration has devel-
oped a counterterrorist strategy that focuses on intelligence, enforcement, and security, and this strategy
has safeguarded our interests and foiled many recent attempts designed to terrorize our country. Our

abroad. In addition, this ad

government will continue to be pro-active and focus on the means to protect us from harm. What is
crucial - is that if the means are judged to be unconstitutional, then our legislative branch to needs to
pass laws that will enable our law enforcement the “means” to continue their work. Our goal - whether
you are democratic, republican or whatever your rcligious persuasion - is the same, that is protect our
democratic principles and protect our families.
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